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Director,
Referrals Section (EPBC Act).
Approvals and Wildlife Division,

Australian Department of Environment, Water, Heritage and the Arts,

GPO Box 787 CANBERRA ACT 2601
Epbc.referrals@environment.gov.au
Referral 2009/5227: Goolwa Channel Water Level Management Project 

Dear Director,
The River, Lakes and Coorong Action Group Inc. (RLCAG) welcome the opportunity to comment on Referral 2009/5227. The RLCAG is an independent, community-based organisation that was formed to
· improve all aspects of the River Murray, Lakes and Coorong and to prevent any further degradation;

· increase the water flows in the River, Lakes and Coorong by lobbying governments and users of the River system;

· liaise with appropriate bodies over the management of the River Murray, Lakes Alexandrina and Albert and the Coorong, and their immediate surrounds;

· protect, conserve and enhance the biodiversity of the River, Lakes and Coorong.

Please find attached the submission of the RLCAG that the Minister reject the proposal outright and require that the “regulators” be removed by May 2010.  We further submit that should the Minister decide not to reject the proposal outright, this action should be declared a “Controlled Action” for the purposes of the EPBC Act.

We endorse the submissions of Bruce Allnutt, Karyn Bradford for the Milang Progress Association, Bruce Brooks, Charles Irwin and Anne Hartnett. 
 Yours sincerely,

Diane Bell for the River, Lakes and Coorong Action Group Inc.

December 15, 2009

The River, Lakes and Coorong Action Group Inc (RLCAG) Submission

Goolwa Channel Water Level Management Project (EPBC 2009/5277)
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Dec. 8, 2009.  Lake Alexandrina. Natural regrowth on the exposed shores after the recent rains. The system can survive drought.
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Dec 8, 2009. Algae Dunn’s Lagoon, an ecological hotspot, on the “wrong” side of the “regulators”. What the system cannot survive is disconnection. 
Part One: River, Lakes and Coorong Action Group Inc and Long Term Planning

The River, Lakes and Coorong Action Group Inc. (RLCAG) is deeply concerned by the number of actions that address aspects of the management of the River Murray, Lower Lakes, Murray Mouth and Coorong.  Since the proposal for a weir below Wellington was mooted in November 2006, we have addressed the
· Referral for a proposed temporary weir at Pomanda Island (EPBC 2007/3484)

· Guidelines for an EIS for the proposed weir

· Draft EIS for the proposed weir

· Referral for the Causeway to the Pomanda Island (EPBC 2008/4674)

· Independent Review of the EPBC Act

· Referral on Opening the Barrages (EPBC 2008/4618)

· Guidelines for EIS re Opening the Barrages

· Referral for a Pipeline to Currency Creek (EPBC 2009/4743)
· Referral for Emergency response for the crisis management of Acid Sulfate Soils in the Goolwa Channel, Finniss River and Currency Creek, South Australia (2009/4833)
In this submission we are once again addressing the proposal for weirs and regulators in the so-called “Goolwa Channel”. The Referral came to us as EPBC 2009/4833 in April 2009 and has now returned as EPBC the Goolwa Channel Water Level Management Project, EPBC 2009/5277.
We further note that other actions – the dredging of the Murray Mouth, the construction of a bund between Lake Albert and Lake Alexandrina, pumping, subsequent dredging and now plans to deposit the spoils in Lake Alexandrina (all actions which were not subject to Referrals), and plans for pumping the Southern Lagoon - also impact on the Ramsar Wetlands of the River Murray, Lakes, Murray Mouth and Coorong. These impacts compound. The cumulative nature of the impacts on matters of National Environmental Significance (NES) are masked by breaking a complex ecosystem into small pieces. 
We submit that the SA Government approach, whereby actions are presented in isolation one from the other, constitutes a threat to important Ramsar Wetlands and that the SA Government should be required to produce an integrated plan for the whole region. Only then can the objects of the s. 3 of the EPBC Act be met. 

We note that the Long Term Plan for management of the region is yet to be completed and submit that, in terms of prudent management, the Minister should require that plan to be completed and subjected to public scrutiny before he considers the current Referral.
Part Two: What the Ecologists Say
Engineering a Crisis in a Ramsar Wetland 
The Australian Government could commission an independent public review of scientific knowledge of the Coorong Lower Lakes and Murray Mouth and the science that underpins present and planned interventions (e.g. weirs). This should include a critical appraisal of the threat represented by acid sulfate soils (ASS) and methods for mitigation, as a basis for immediate action and later for adaptive management processes. 

Richard T. Kingsford, Peter G. Fairweather, Michael C. Geddes, Rebecca E. Lester, Jesmond Sammut and Keith F. Walker. Australian Wetlands and Rivers Centre, November 2009, UNSW.
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Ecology and Management of Lake Alexandrina: A Statement by Concerned Environmental Scientists 

The government has chosen also to construct weirs. We think that this is unnecessary, as a means to control acid sulfate soils. We believe that these weirs will cause lasting damage to local environments, and that this will far outweigh their benefits.
Isolating the Finniss River and Currency Creek behind weirs will not protect these streams as ecological refuges. Weirs do not allow for free passage by fish, turtles and other mobileanimals. They encourage algal blooms, alien species like common carp and, in brackish areas, tubeworm. They also impose disconnections on an ecosystem whose health and resilience depend upon hydrological connections. It would be better to allow the streams to flow unimpeded to the lake, and to protect them from over‐extraction.

MC Geddes, Visiting Research Fellow, School of Earth & Environmental Sciences, The University of Adelaide and KF Walker Adjunct Associate Professor, School of Earth & Environmental Sciences, The University of Adelaide, Ecology and Management of Lake Alexandrina: A Statement by Concerned Environmental Scientists, 31 July 2009. 

Part Three: Executive Summary
1. The Referral purports to be a “water level management project” but the structures already in place at Clayton Bay and Currency Creek and the one planned for the Finniss River have extremely limited capacity to “manage” water levels in the newly created weir pool between Clayton Bay and the Goolwa Barrage or in the now depleted Lake Alexandrina. (See Anne Harnett’s submission.)

2. This Referral seeks to extend the life of the “regulator”, which was the subject of EPBC 2009/4833, beyond May 2011. That Referral was presented as an emergency response but no emergency has been demonstrated. Indeed independent experts have challenged the scientific rationale for the “emergency”, have argued a review of existing data be undertaken and stated that the weir/regulators are detrimental to the health of the eco-system and its capacity for recovery (Geddes and Walker 2009; Kingsford et al, 2009).

3. We submit both Referrals (EPBC 2009/4833 and 5277) are further evidence of mismanagement and lack of an integrated holistic plan for the River, Lakes and Coorong (see Geddes and Walker 2009; Kingsford et all 2009; Appendix 3). The original proposal was ill conceived and will not achieve its stated goals, rather it will exacerbate an already dire situation (see submission of Bruce Brooks). The SA Government must put forward a Long Term Plan that is subjected to rigorous and open public critique before being allowed to further the life of this “temporary” structure. (See EPBC Act Section 74A)
4. The impact of the action on matters of NES extends far beyond the footprint of the embankments/dams/weirs/bunds/regulators. The blocking of the fresh water flows from the Finniss River and Currency Creek, their diversion into the newly created “Barrage weir pool” and the pumping from Lake Alexandrina into the pool is effectively sacrificing Lake Alexandrina as a fresh water system (see Geddes and Walker op cit.).

5. The threat of Acid Sulfate Soils (ASS) is not a sufficient rationale for the action (see Kingsford op cit; Geddes and Walker op cit). 
· The scientific data presented on ASS do not support the action; 

· There are too many unknown factors re ASS and acidification to proceed with confidence;

· There are alternatives that are known but have been ignored;

· Independent monitoring suggests different readings;

· Independent experts challenge the science.
6. The Referral does not provide adequate information or references and omits information that is relevant to the Referral.  (See EPBC Regulations, Schedule 2: Clause 6.01).

7. In the absence of a plan for a fresh water recovery, the triggers for removal of the embankments/dams/weirs/bunds/regulators at Clayton and on the Finniss River and Currency Creek are not credible. Further, the triggers are said to be flexible and adaptable. Unless the conditions for removal can be specified, this project should not proceed without a full EIS. (See EPBC Regulation Schedule 4.01(c)).

8. Unlike the original Referral (EPBC 2009/4833), this Referral has no date by which it must be reviewed. Without such a date, we submit that the “regulators” can no longer be considered “temporary”.  It should therefore be considered as a permanent structure and require a full EIS and appropriate planning approval. (See EPBC Regulations 4.03, Schedule 2). 

9. The proposal relies on fresh water coming down the Finniss River and Currency Creek to replenish newly created “weir pool”. For there to be sufficient fresh water from the tributaries, action would need to be taken, including the Water Allocation Plan (WAP) for the Eastern Mt Lofty Ranges, to reduce diversions from the tributaries. The WAP has been delayed until after the SA March 2010 election. The Minister should require that the WAP be completed before the “triggers for decommissioning” are set for this action. 
10. There are credible alternative to this proposal but the Referral presents an either/or choice of “Do Nothing” or “Retain the “Regulators”. (See below pp. 9-10.)

11. The Referral is internally inconsistent, inadequately referenced, relies of broad assertions and fails to address matters central to the Referral and the EPBC Act. It should be rejected.

12. If the Minister is not prepared to reject the Referral out of hand, he should declare it a “Controlled Action, require a full EIS and the WAP, AAS, Adaptive Management Strategies, EPA monitoring and decommissioning triggers should be subject to open, transparent and public scrutiny by an expert panel of independent experts.

Part Three: Comments on the Referral
1. Summary of the Report 
Project Title: Goolwa Channel Water Level Management Project 

· The title fails to describe the scope of an action that will have wide ranging impacts on the River, Lakes and Coorong.
The rationale for engineering works in the region has shifted. 

(a) Discussion Paper (DWLBC 2009:1) of 12 January, 2009, the document that formed the basis for consultation for EPBC 2009/ 4833, discussed “options for managing acidification risk and establishing a freshwater ecological refuge” and claimed there would be multiple ecological, social and economic benefits. 
(b) On April 6, EPBC 2009/4833 emphasised “crisis management of ASS”. In the 12 weeks between the Discussion Paper and the posting of the Referral, no new research findings or monitoring that might support the shift in emphasis was made available to the public.  

(c) EPBC 2009/5227 now presents as a “water management level management project”.
We submit that the shift in emphasis masks the deterioration of Ramsar Wetlands, which was noted by Muller and Phillips (2006) and limits the steps that might be taken to address matters of NES. 

· The action addresses ASS in a specific region.  The action focuses on the Currency Creek, Finniss River and Goolwa Channel. Yet, by the same criteria being relied upon for this Referral, an ASS threat exist in the Lakes and River Murray, which are also in danger of acidifying. The proposal should address the ASS problem holistically. The “fresh water” solution is frequently mentioned and said to be the preferred option, but nowhere is there a plan for bringing fresh water to the region. The Proponent should be required to put forward a plan for treating ASS and the risk of acidification in the Lower Lakes as a region, not one isolated section.
· We submit there must be a reasoned, holistic, long-term integrated plan of which this response can be shown to be a part. If there is no such plan, the Minister should reject the proposal. No short-term actions that could pre-empt long-term recovery should be approved. 
· The notion of the “precautionary principle” has been appropriated and is being used to justify the lack of sound science and proper monitoring. For a rigorous discussion of the concept see Fairweather (1993) of Flinders University and Underwood (1997) from University of Sydney. 
1.1. Short description 
We require an explanation of the use of the term “regulator”. The structure as presented in the Referral has no capacity to regulate. There is no spillway or fish passage on the Clayton structure. The other “regulators” will create an impediment to the free movement of water and fish.
We require an explanation of the use of the term “temporary” for a structure that has become part of a “medium-term management strategy” and part of the Long Term Plan (still being developed).

On what basis will decisions be made to release water to the Coorong, the Lakes or Hindmarsh Island wetlands.  What are the “triggers” for decisions for privileging one over the over? 

1.2 – 1.3 See submission of Bruce Brooks re errors in location
1.4.  Size of development footprint

The area being impacted is much larger than the footprint of the “regulators”. The two existing structures and third proposed structure impact on the way in which the wind moves water through the channel and into the Lake.  The water polluted by the construction and newly disturbed ASS cannot be confined to the footprint of the developments.  In the few months the regulators have been in place, silt has build up. 

We seek clarification of who pays for the water being pumped out of Lake Alexandrina? From whose allocation does it come?  The SA Govt stated there was 50 GL for Lake Alexandrina to offset the pumping into the newly created weir pool but we have no evidence that water has been delivered to the lakes. 
1.8. Timeframe

The blockage on the Finniss and Currency was designed to catch the “first flush” of the winter rains, but the “regulators” were not in place before the water came down the tributaries. The predicted acidification of the tributaries did not occur. The acid in the banks was diluted, not mobilised. The oft-quoted story of battery acid pH reading on the Finniss River did not become an acidification of the river. The Currency Creek first flush broke through the lime barrier and no acidification of the Goolwa Channel occurred. The acid readings are predominantly from pools and banks.

The Proponent should be required to produce a series of schedules, volumes of water taken and predicted levels, water quality and so on for different scenario re rainfall. To whom does the water belong that is being pumped into the new pool? Is it part of the 350 GL dilution flow?

1.9 Alternatives

There are alternatives of which the Proponent is aware and these options should have been mentioned in the Referral. 
A credible alternative would include would include:
· an integrated holistic long-term plan for the Rivers, Lakes and Coorong;
· fresh water options;

· regulation of the upper reaches of the Finniss River and Currency Creek;

· bio-remediation, mulching, fencing to protect potential ASS;

· local treatments of identified ASS hot spots;

· treatment of the water bodies to stave off acidification;

· further research on soil and water chemistry;

· research and monitoring of ecological factors;
· meaningful engagement with local communities.
The Proponent has commissioned a number of reports from consultants which address the matter of management options re ASS; has been presented with alternative plans from members of the community; and has been briefed on other options. None of these are mentioned. If alternatives have been rejected, the Proponent should be required to give reasons. 

In particular, we direct the Minister to the reports of Earth Systems (2008a, 2008b). We first became aware of these reports in February 2009 and immediately sought access. The reports are dated December 2008.  We made repeated requests. We were particularly anxious to have access to the reports in terms of preparing our response to the Draft EIS for the proposed Pomanda weir, which was being put forward as a way of managing the threat of ASS to the water supply of Adelaide. The reports were not made available until after the due date for the EIS but are available to us in preparing this submission. We consider the recommendations of the reports offer viable alternatives.

We are aware of an alternative proposal (see Mike South and Neil Shillabeer (2009).  We also developed a Low Intervention Strategy (RLCAG 2008) which was posted on the DWLBC website along side the Discussion Paper of Feb 12, but has not received any further consideration.

The Federal Government has committed $10 million to bioremediation as part of the economic stimulus package (February 2009) and local groups have been pursuing their own initiative with some measures of success.  This should be noted in the Referral under “Alternatives”.
The Water Allocation Plan (WAP) for the Finniss River and Currency Creek must be completed. The Referral must address how the different jurisdictions of water management above and below the railway line will interact.  
We submit that the Minister require the Proponent to disclose all proposals and be required to give reasons for rejecting and/or accepting their recommendations.

1.10 State assessment

The EPA has been monitoring the situation and the weight placed on the reports has been challenged (Geddes and Walker 2009; Appendix 3). The EPA Reports should be subject to an open, transparent and public review by an independent panel of experts.

1.11 Component of a larger action

In EPBC 2009/4833 the proposed action was said not to be a component of a larger action. In the current Referral it has become a component of the Long Term Management Plan for the CLLMM.  This change should trigger a change in classification of the action to a “Controlled Action” subject to an EIS that can examine the proposed action in terms of the Long Term Plan that is being developed.

1.12 Related actions/proposals

The relationship between this Referral and the earlier one is stated as a matter of chronology but not as part of a plan whose parameters have shifted from the earlier Referral to the current one (see above 1 “Project title”) and as part of a plan that is being developed (see 1.11). 

The list of related proposals should include the bund at the Narrows between Lake Albert and Lake Alexandrina, the dredging of the Narrow, disposal of spoil and bioremediation measures; the dredging at the Murray Mouth; and the management of the SE drains and Coorong.  All the proposals impact on water levels and water quality in this eco-system.

The SA Govt is doing nothing to avoid the “triggers” that activate engineering interventions in the River, Lakes and Coorong. Rather this proposed action advances the timeframe to triggering other actions. The “regulators” create low levels in parts of the system and thus exacerbate rather than “mitigate negative impacts of low water levels” as claimed in 1.12 (last paragraph).
2. Detailed Project Description 
2.1 Background

The impact of weirs on the environment should by now be clear (see Walker 2006). The problems with the bund at the Narrows should alert the SA Govt to the folly of building more weirs.  The “regulators” should be understood as engineering interventions that disconnect a complex eco-system that relies on interconnection for its vitality and survival.
It is within the power of the SA Govt to pursue what they state to be the “most effective management option”, i.e. re-submerge the soils and keep them covered. To achieve this they would need to address over-allocation in particular the overuse and abuse of water in the Finniss River and Currency Creek, invest in water saving measures, purchase temporary water, and negotiate access to more water from upstream.
The discussion concerning acid sulfate soils is partial and poorly substantiated. Rather than doing a line-by-line analysis, we submit that the Minister require a full, open, transparent and public review of the matter by independent scientists. We submit that:

· The claims and assertions regarding the risks of acidification of water bodies and the extent of exposed soils require substantiation. “Pers Comm” is not an adequate citation.

· The extent of Acid Sulfates, modes of management and underlying causes are all subject to serious challenge.  (See Geddes and Walker 2009. Kingsford et al 2009.)
· The EPA monitoring shows that the risks are minimal but isolated “data points” from these reports have been used out of context in Media Releases and when the risk has not materialised, there has been no announcement. 
· Materials relevant to decisions concerning ASS have not been made public.
2.2 Description of Proposed Action

Why is the “project area” being privileged over Lake Alexandrina? 

Why are ASS being subject to an action in the “project area” and not in Lake Alexandrina?

By what criteria was the decision made to “save” the project area and sacrifice Lake Alexandrina as an ecological refuge? 

No mention is made of the ASS in Lake Alexandrina yet the “regulators” exacerbate the ASS situation for that water body.

2.3 Components of Proposed Action

2.3.1 Retention of Temporary Flow Regulators

The retention of the “regulators” is at the core of the Referral yet the broad claims of this section have no substantiating references.

2.3.2 Water Level Management

It is unclear how decisions will be made regarding which option for water release will be preferred. (See submission of Bruce Allnutt). 

Where is the science to support the claims made in this section? According to References Section of the Referral, DEH 2009 is an unpublished report. In that case we have not had an opportunity to scrutinise the document and test the assumptions and conclusions. (see Clause 6.01 of Schedule 2 of the EPBC Act ).

Where is the permission to manage the water level above +0.7m AHD (para 3)?

2.3.3. Decommissioning and Removal 
The details in this section should all be subject to an open, transparent, public review by a panel of independent experts who represent a number of relevant fields (see Geddes and Walker 2009).

According to the Referral the “trigger for decommissioning will be undertaken on an adaptive basis” but the criteria by which that basis is established or will be established is not specified. In the absence of this information, there can be no confidence that the triggers are realistic.

The stated method of removal will disturb more ASS and will not remove all the materials. Some will have sunk into the riverbeds.
The Proponent should be required to specify where the spoil will be (re)located?

The reference to the Kungun Ngarrindjeri Yunnan (KNY) Agreement and Aboriginal Heritage Act is ambiguous. The Referral correctly identifies that a KNY Agreement was entered into with Government. The agreement is better characterised as a record of Ngarrindjeri opposition to the construction of the regulators. Ngarrindjeri had Government acknowledge that the construction of the regulation would damage Ngarrindjeri culture, that Ngarrindjeri were not convinced by the science, and that they were being made to bear witness to that diminishment of an important cultural site. To provide some level of appropriate scientific input into the matter Ngarrindjeri insisted upon a panel being formed to consider removal. The Government is on notice under the terms of the KNY Agreement that if the regulator is not removed within two years that Ngarrindjeri will take legal proceedings. It has agreed to mediate prior to taking those proceedings.
 
Proposed Removal Triggers

The triggers lack specificity, are unrealistic and cannot be achieved unless there is a change in policy, over-allocation is addressed, water is bought back, and water saving measures are instigated immediately. It is within the power of the state and federal governments to do this but there are no assurances given in the Referral.

The science behind these triggers is poorly referenced. The Reference Section of the Referral does not give sufficient details of the source being relied upon in this section, DWLBC 2009a, to be able to access, scrutinise and evaluate the materials.  
2.4 Supporting Management Actions

How are the data assessed? 

What is the substantiating evidence? “Brown 2009” is not accessible and therefore not sufficient.

Independent scientists have raised significant doubts regarding the assumptions underlying this section (Geddes and Walker 2009; Kingsford et al 2009). All the assumptions, models and data in this section should be subject to an open, transparent and public review by a panel of independent experts drawn for a range of fields of expertise before the Minister makes a determination on this matter.

2.5 Project Justification
Why is the project area being privileged over Lakes Alexandrina and Albert? 

Where is the evidence for the success of the construction? 

Who has predicted “longer term benefits”? 

This precautionary approach, as developed in Rio 1992, and cited in the Referral states:
In order to protect the environment, the precautionary approach shall be widely applied by States according to their capabilities. Where there are threats of serious or irreversible damage, lack of full scientific certainty shall not be used as a reason for postponing cost-effective measures to prevent environmental degradation. http://www.unep.org/Documents.multilingual/Default.asp?DocumentID=78&ArticleID=1163 

NB. The Referral cites “precautionary principle”. The RIO definition is about “precautionary approach”. There is a difference.  Also the Referral omits reference to “cost effective measures”.

We might ask:  What is the minimal threshold of scientific certainty or plausibility to be achieved before undertaking precautions? We submit that the case for application of the principle has not been made out. If the action is to prevent irreversible damage, then no weirs should be built in the channel between Clayton Bay and Hindmarsh Island because the damage done by weirs is well known (see Walker 2006). Further, the “regulator” filled in the deepest section of the channel, a section that was a refuge for native fish in times of drought. Further still, there was reasonable science to indicate that regrowth was stabilsing the exposed shorelines, that strategic liming was working and that the acid hotspots could be managed by other means. Releasing water from dams in the upper reaches of the Finniss River for instance. See Underwood (1997) and Fairweather (1993) for an assessment of the precautionary principle with reference to environmental factors. (See photograph on page 2 above re regrowth).
2.5.1 Prevention and Management of Acid Sulfate Soils

This section contains broad ambit assertions that are not substantiated … “It is widely agreed…” By whom? The Reference is silent.

The equation at the top of page 30

NA = AGP+TTA-ANC/FF requires an explanation of how each component is to be determined to be of any use. Otherwise it is like saying the total of oranges on a tree is the number of buds, plus the existing fruit minus the ones that fall off over the ones that don’t develop.

The efforts of our group to critique the ASS issue has been hampered by lack of access to reports commissioned by the DEH, DWLBC and SA Water. We have had to expend a considerable amount of effort in obtaining copies and do not know what other reports may have been commissioned but not released. We submit that this sections should be subject to review by a panel of independent experts and their report should be open, transparent and available to the public. We further submit that our community monitoring and local knowledge should be included.

2.5.2 Water Level Management

How are the water levels in Lake Alexandrian being calculated? The continued life of the “temporary regulators” increases the risk to this lake. 

Releases through the barrages cannot reduce salinity in Lake Alexandrina. The “regulator” has disconnected it.’  See submission of Bruce Brooks. 
2.5.3 Provide a Freshwater Ecological Refuge Opportunity

By what criteria was the project area chosen as a refuge over Lake Alexandrina? 

How will flows improve?

The endangered fish species have already been translocated. 

Why is the rest of the Ramsar site likely to be “inappropriate”? What does that mean? 

The construction has completely isolated the fish in Lake Alexandrina.
The “loss of the lakes” is acknowledged as increasing chances of extinction, yet the loss of the lakes is a consequence of the “regulators”.

This section relies on report  (DEH 2009) for which inadequate data are supplied in the References section of the Referral. “Zampatti (pers comm)” is not an adequate source for an EPBC Referral. 

Whence the interest in the Hindmarsh Island wetlands? This is the first time we can recall they have been given a priority.

2.6 Context, Planning Framework, and State and Local Government Requirements
We adopt the submission of the EDO.

We ask: How can the proposal be considered to be consistent with the Murray Icon Site Management Plan (p 44) when Lake Alexandrina is being sacrificed? 

2.7 Environmental Impact Assessments

We submit that, if not rejected outright, this proposal should be subject to a rigorous EIS. 

2.8 Consultation with Indigenous Stakeholders

This section is not as clear as it might be concerning the rights of the Ngarrindjeri and the “agreement”. In relation to the Native Title Act (1993) (Cwth), it provides only a right to comment. It does not provide the ability to stop the construction. In terms of the Aboriginal Heritage Act 1988 (SA) the power is with the Minister in terms of allowing damage disturbance or interference with an Aboriginal Site. The Minister determined to allow the construction to proceed despite Ngarrindjeri being opposed to the construction. 
2.9 Staged Development

Where is the Long Term Plan? This proposal should be held over until such a plan is available and has been subjected to open, transparent and public scrutiny. The plan does not provide for Lake Alexandrina. 
3. Description of environment and likely impacts 
3.3 Wetlands of International Importance (declared Ramsar wetlands). We adopt sections as follow from the submission of Silver Moon to the EPBC 2009/4833 as it applies to this Referral.
The Protected Matters Search identified two other Ramsar sites but excluded them because they were distant. However, this fails to recognise that actions that are taken like the building of the weirs will have an effect on these wetlands too. Specifically with the building of the weirs and the concomitant destruction of the Lakes and Coorong there will be a loss of bird and other species to other areas. This will have affects like reduced food availability, increased competition for nesting areas, changes in predation and other effects. This will threaten the two areas excluded, as well as other areas that may contain EPBC-listed species and communities…
Listed threatened species and ecological communities
Listed EPBC species have been cross-listed with the Natural History of Strathalbyn and Goolwa Districts (Strathalbyn Naturalists Club Inc, 2000) by Silver Moon.

Species listed as occurring in the local area are as follows: -
Birds
Southern Giant-Petrel
This bird has been seen on Hindmarsh Island and at the Finniss ford (Strathalbyn Naturalists Club: 32).

Orange Bellied Parrot
This critically endangered species is assumed to forage near Hindmarsh Island and the Coorong. However it has been seen locally at Dog Lake and Ferries MacDonald Conservation Park (Strathalbyn Naturalists Club: 60).

Red-lored Whistler
This bird has been seen at Chauncey’s Line, Wundersitz’s Scrub, and Snake Island  (Strathalbyn Naturalists Club: 75). 
Painted Snipe
This bird has been seen at the Goolwa rubbish dump, Tucker’s Swamp, Tolderol Game Reserve and Milang (Strathalbyn Naturalists Club: 51).
Mt Lofty Ranges Southern Emu-wren
This bird is known from the Finniss Estuary, Black Swamp, Currency Creek and Tookayerta Creek and Finniss (Strathalbyn Naturalists Club: 67).

Shy Albatross
This bird has been found at Goolwa Beach (Strathalbyn Naturalists Club: 35). 
Mammals
Southern Brown Bandicoot
This mammal has been located in Strathalbyn, Cox’s Scrub and McHarg’s Creek (Strathalbyn Naturalists Club: 15). 
Eastern Long-eared bat
This bat has been identified “ in both upstream and downstream areas of the proposed temporary weir” (Draft EIS Pomanda Island 2009: 7-25) 
Ray-finned fishes
Murray Hardyhead
This fish has been recorded in the Finniss River and the Angas River (Strathalbyn Naturalists Club: 99). 
 
Yarra Pygmy Perch
Hindmarsh Island, Goolwa Channel, Finniss Estuary have been sites of this fish.
Murray Cod
Once common enough in Lake Alexandrina to sustain a commercial fishery, Murray Cod have been located in the lakes, at Pomanda Point, in the Bremer River and at Narrung (Strathalbyn Naturalists Club: 105). Also in the Finniss River (Jim Llewelyn, Finniss).
Plants
Fat-leaved Wattle
This wattle occurs near Finniss by the railway line and Nurragi Reserve (Strathalbyn Naturalists Club: 154). 
Neat Wattle
This wattle occurs at Monarto, Ferries McDonald National Park, and in the Milang to Goolwa area (Strathalbyn Naturalists Club: 154). 
Small Western Spider-orchid
This orchid occurs at Finniss, Hartley and the Nurragi Reserve (Strathalbyn Naturalists Club: 170). 
Greencomb Spider-orchid
This orchid occurs at Dunn Heritage Area and Nurragi Reserve (Strathalbyn Naturalists Club: 170). 
Osborn’s Eyebright
This Euphrasia is recorded in two peat bog swamps (Strathalbyn Naturalists Club: 188). 
Silver Daisy-bush
This bush occurs at “20 locations, half of them in the vicinity of Milang”, Nurragi Reserve and heritage Areas near Hartley and Finniss (Strathalbyn Naturalists Club: 126). 
Maroon Leek-orchid
This orchid is located at the mouth of the Finniss River and at Nangkita (Strathalbyn Naturalists Club: 174). 
Fleurieu Leek-orchid
This has been found at the mouth of the Finniss River (Strathalbyn Naturalists Club: 174). 
Pale Leek-orchid
This occurs at Scott Conservation Park (Strathalbyn Naturalists Club: 74

Sandhill greenhood orchid (Pterostylis arenicola)
This has been found at Tailem Bend. Langhorne Creek and Potter’s Scrub in the Coorong (Strathalbyn Naturalists Club: 175). 
Metallic Sun-orchid
This plant has been located at Wundersitz Heritage Area (Strathalbyn Naturalists Club: 178). 

Amphibians
Southern Bell Frog
This frog has been seen and heard at Langhorne Creek, Mosquito Creek, Tolderol game Reserve (Strathalbyn Naturalists Club: 94). Also Narrung and Wellington and Pelican Lagoon. 

In her submission Silver Moon (EPBC 2009: 4833 submission) writes: “It is stated on page 40 that you do not know much about the Southern Bell Frog or the effects of “low quality water” on the seed bank. These two facts on their own should be enough for the Minister to reject this proposal. “

In the current Referral it is claimed that a benefit of the “Regulator” is that the Bell Frog has returned. We submit it did not go away.

Ecological Communities
The following are known in this area
Iron-grass natural temperate grassland of South Australia
Iron grass (and its associate plants) is described as common throughout many areas around the Lakes and Coorong, including Black Swamp, Hindmarsh Island, Goolwa Swamp, Sir Richard Peninsula, lower Finniss River, Tookayerta Creek, Milang, Chauncey’s Line, Langhorne Creek (Strathalbyn Naturalists Club: 162). 
Peppermint box grassy woodland of South Australia
Peppermint box is described as ”the most common tree in dry woodland in this area” and occurs with its associates from Goolwa to Ashbourne, Milang to Strathalbyn, Chauncey’s Line to Langhorne Creek (Strathalbyn Naturalists Club:167). 
Listed Migratory Species
The following are a list of listed migratory species seen in the local area.
White Bellied Sea Eagle
This bird has been sighted at Snake Island, the Finniss Estuary, the northern side of the lake, red gumswamps south-east of Langhorne Creek, and over Strathalbyn. “There have been suspicions of breeding in Borrett’s Swamp and at ‘Nalpa’ (Strathalbyn Naturalists Club: 41). This bird is on the list of birds sighted from Wellington Lodge (Email, K McFarlane) 
White-throated Needletail
This bird has been seen at Milang, Langhorne Creek and Woodchester (Strathalbyn Naturalists Club: 65). 
Rainbow bee-eater
“This is the most regular and reliable of our migratory bush birds, arriving in most springs during the last week of September or the first week of October.....In most years sufficient birds come in the next few weeks for them to be fairly common throughout much of the district.”  Seen in Belvidere, Langhorne Creek, Mulgundawa through to Ashbourne, Paris Creek, Strathalbyn (Strathalbyn Naturalists Club: 66). 
Orange Bellied Parrot
This critically endangered species is assumed to forage near Hindmarsh Island and the Coorong. However it has been seen locally at Dog Lake and Ferries MacDonald Conservation Park (Strathalbyn Naturalists Club: 60). 
Mt Lofty Ranges Southern Emu-wren
This bird is known from the Finniss Estuary, Black Swamp, Currency Creek and Tookayerta Creek and Finniss (Strathalbyn Naturalists Club: 67). 
Great Egret
This bird is described as “still widespread” (Strathalbyn Naturalists Club: 38). This bird is on the list of birds seen at Wellington Lodge over the last four years (Email, K.McFarlane). 
Cattle Egret
Sighted at Finniss, Milang, Langhorne Creek (Strathalbyn Naturalists Club: 38). 
Sharp-tailed Sandpiper
This bird is described at Tolderol Game Reserve, Goolwa Barrage, Murray Mouth and most of the wetlands (Strathalbyn Naturalists Club: 50). 
Sanderling
Seen at the Murray Mouth and Goolwa Beach (Strathalbyn Naturalists Club: 50). 
Curlew Sandpiper
This bird is seen at Tolderol Game Reserve, Mosquito Point and the lake margins (Strathalbyn Naturalists Club: 50). 
Red-necked Stint
Seen at Tolderol Game Reserve (Strathalbyn Naturalists Club: 51).

Latham’s Snipe
Found at Mosquito Point and in the wetland adjacent to the shacks at Milang, (“where they can be found every summer”) and once at Tooperang Hall (Strathalbyn Naturalists Club: 47). Definite sightings by locals in Milang last summer. Latham’s Snipe is on the list of birds seen at Wellington Lodge in the last four years. (email. K. McFarlane)
Pacific Golden Plover
This bird has been seen at the Tolderol Game Reserve and Mosquito point, Goolwa Barrage and the Murray Mouth (Strathalbyn Naturalists Club: 54).  
Painted Snipe
This bird has visited locally at Milang, Tolderol game Reserve, Tucker’s Swamp, Finniss and the Goolwa rubbish dump (Strathalbyn Naturalists Club: 51). 
Common Greenshank
Described as “moderately common” (Strathalbyn Naturalists Club: 50).

Fork-tailed Swift
Has been sighted at Milang and Langhorne Creek (Strathalbyn Naturalists Club: 65). 
Southern Giant Petrel
This bird has been seen on Hindmarsh Island and at the Finniss Ford (Strathalbyn Naturalists Club: 32).

Caspian Tern
This bird is described as “ranging widely throughout the area”, breeding at the Nalpa salt lake, and Bird Island (Strathalbyn Naturalists Club: 57). 
Shy Albatross
This bird has been found at Goolwa Beach (Strathalbyn Naturalists Club: 35). 
4. Important or Unique Aspects of the Environment
Refer to Section 3.3 above for the EPBC species cross-listed with the Natural History of Strathalbyn and Goolwa Districts (Strathalbyn Naturalists Club Inc, 2000) by Silver Moon. The list includes birds, mammals, ray-finned fishes, plants, amphibians, ecological communities (Iron-grass natural temperate grassland of South Australia, Peppermint box grassy woodland of South Australia), migratory species.
 5. Nature and Extent of Likely Impacts on Matters of National Environmental Significance

5:1 Likely Impacts of “No Action” Scenario

This section is confused and confusing. In the present situation, where the “regulator” is already in place, the “No Action” scenario for this Referral would be leave the “regulator” in place. 

The Proponent should allow that this is not an either/or situation: do nothing or construct regulators.

A range of options is available and a number of them are enumerated in the Referral (e.g. bioremediation). What is missing is a low-intervention holistic plan that does not require “regulators” and hence would require the existing structures are removed by May 2010 as specified in the Referral EPBC 2009/4833. 

The RLCAG developed a Low Intervention Strategy (RLCAG 2008) which was posted on the DWLBC website along side the Discussion Paper of Feb 12, but has not received any further consideration. The RLCAG notes the natural regrowth around the Lakes and the tributaries. The system can and has survived drought. What it cannot survive is disconnection.
The Water Allocation Plan (WAP) for the Finniss River and Currency Creek must be completed. The Referral must address how the different jurisdictions of water management above and below the railway line will interact.  (See submissions EPBC 2009/4833 of Sally Richards and Silver Moon for the FCG and Keith Walker).

5.1.2. Prevention and Management of Acid Sulfate Soils

There are no references to support the claims made in this section and independent ecologists have raised significant concerns regarding the management of ASS (Geddes and Walker 2009; Kingsford et al 2009). 

The Minister should require a full independent, open and transparent review of all materials that the DEH, DWLBDC and SA Water have commissioned and accessed on these matters. 

We have argued on the basis of our local knowledge that the ASS threat has been over-stated. Independent ecologists have challenged the ASS threat. The onus should now be on the proponent to demonstrate the threat and that the measures being proposed and pursued are “best science” and “best practice”.

5.1.3. Provide a Freshwater Refuge Opportunity

This section is in the language of mights and maybes and is not supported with proper referencing. “Seaman pers comm.” Is not an adequate reference.  “Willett et al” does not appear in the Reference Section of the Referral. The Referral should be rejected for these omissions alone.

 5.4 Likely Impacts on the Ecological Character of a Declared Ramsar Wetland

“No significant potential negative impacts were identified” is not a credible conclusion to a risk assessment. Once more the section contains no significant scientific citations and another “pers comm.”. 

5.5 Likely Impacts on Listed Threatened Species or Ecological Community, or their Habitat
It is simply not credible to say there will be no significant impacts. Where is the evidence that if the regulators are removed the various species in the project area will be impacted any more than those in Lake Alexandrina (which is already disconnected from the fresh water of the tributaries)?

6. Nuclear Actions …
7. Measures to avoid of reduce impacts

The measures are inadequate, do not cover the area that will be impacted and important details are missing.
Where is the Environmental Management Plan?   The action should not proceed until it is on place.
Who maintains the register and responds to complaints?

Who is the environmental management group?

8. Conclusion on the likelihood of significant impacts
We submit the Proponent is in error and the proposal, if not rejected outright, should be declared a “Controlled Action”
8.2 The proposal should be a “Controlled Action”. 

· The choice is not between do nothing and the actions of the Referral. There are alternatives as outlined above.

· The actions will impact on a much wider area than the footprint of the development. 

· It is a nonsense to say the impacts will be “overwhelmingly positive”. 

· The Referral ignores the impacts on Lake Alexandrina, which will be significant. 

9. Environmental history of the responsible party

The question “Does the party taking the action have a satisfactory record of responsible environmental management?” is not included in this Referral.
We submit that the report of Muller and Phillips (2006) is witness to the poor management of Ramsar Sites.

Given the suite of actions listed for the Lower Lakes and Coorong, the Proponent should be aware that the various actions will have cumulative impacts and should have investigated them.

10. References and Attachments
Important references are missing.

Citations are not sufficient to locate the sources

Sources are “unpublished” and thus not available to the public and have not been subjected to peer review.
“Pers comm.” Is not an acceptable scientific reference.

11. Signature and Declarations

The RLCAG understands that the proponent, Peter Croft, is retiring. Who then will be responsible?

Part Four: EPBC Act and Regulations
1. Regulation 4.03 provides that a Referral must include information mentioned in Schedule 2 unless it would be unreasonable to include it. 
Schedule 2 provides amongst other things that 4.01(c): the Referral must include the time frame in which the action is proposed to be taken.

The Referral provides in the Short Description in item 1.1 that “the SA Government proposes to retain temporary flow regulators in the Goolwa Channel near Clayton... Currency Creek and Finniss River in place from 6 May 2011 until a number of decommissioning triggers are met” (p. 4 of the Referral).
In item 1.8, titled “Time frame and Project Life”, the Referral provides that it is proposed that the regulators remain in place “until a number of decommissioning triggers are met” as set out in section 1.16.4 (sic).

Item 2.3.3 details the decommissioning targets but does not contain any specificity. This is despite the fact that the original approval for the regulators required their removal by 6 May 2011. As outlined above, the decommissioning triggers are unrealistic. Given this, it is arguable that the Referral is deficient in that it doesn't comply with regulation 4.01(c).

2. Clause 4.01(f) of Schedule 2 provides that the Referral should indicate whether this action is related to other actions or proposals in the region. However, item 1.12 of the Referral appears to cover this issue sufficiently.
3. Clause 6.01 of Schedule 2 provides that for information given in the Referral with respect to the nature and likely impacts of the action, the following further details also need to be given:

· the source of the information;

· how recent the information is;

· how the reliability of the information was tested;

· what uncertainties (if any) are in the information.

As indicated above, the Referral is poorly referenced. In a number of sections, assertions lack references or are inadequately referenced. We submit that the Minster declare the action a controlled action so that the source information and the science generally can be tested. There are many relevant sources that are not mentioned in the Reference Section of the Referral. For example

In the Sullivan et al (2008: 97) report we read the recommendation that:

Further studies on the ability of many of the sulfuric and other soil materials within the Lower Lakes to generate alkalinity during inundation. Clearly this self-generated alkalinity is capable of rapidly and effectively mitigating acidification of waters overlying these materials. Such studies should involve a much greater range of sulfuric and other acidic soil materials than was able to be examined in this study and should also focus on deriving a clear and quantitative understanding of the processes involved in the generation of alkalinity subsequent to inundation of such materials. 
The Earth Sciences Reports (2008 b: 66)

A series of ASS management options has been detailed in this report. The relative merit of these options is difficult to quantify as there are critical data gaps in our understanding of the lake acidification processes. Initial indications are that some acid production (sulfate addition) and acid neutralisation is occurring in the lakes. The scale and speed of the lake acidification as a function of declining lake water levels remains poorly understood.

Kingsford et al (2009: 5) 
The Australian Government could commission an independent public review of scientific knowledge of the Coorong Lower Lakes and Murray Mouth and the science that underpins present and planned interventions (e.g. weirs). This should include a critical appraisal of the threat represented by acid sulfate soils (ASS) and methods for mitigation, as a basis for immediate action and later for adaptive management processes. 
Walker and Geddes (2009: Appendix Two)

The public has been assured that management is guided by “world’s best science” but, as scientists with many years of experience in research and monitoring in the region, we do not agree. Nor do we believe that “world’s best management” is in evidence.
Our bibliography includes other materials which we have flagged as significant but unavailable in the course of Referral EPBC 2009/4833. 
We submit that the Minister not make a decision until all reports are available, particularly given that alternative views exist.

We submit that an independent panel of experts undertake an open, transparent and public review of the existing research on ASS and broader ecological considerations and local knowledge be an integral part of the review.
4. Section 74A of the EPBC Act states that if the Minister is satisfied that the subject of the Referral is a component of a larger action the Minister may decide not to accept the Referral. In item 1.1 of the Referral the SA government indicates that the action is “a component of the long term management plan of the Coorong, Lower Lakes and Murray Mouth (“CLLMM”) being developed by the SA Department for Environment and Heritage... The CLLMM long term plan is one of five Murray Futures projects, which is part of the State government's Water for Good plan to secure water for the State's future.”
Consideration needs to be given as to whether it is credible to submit that this Referral should be refused and a Referral setting out the State Government's “Water For Good” plan needs to be included.  

5. Section 76 of the EPBC Act provides that if the Minister believes that there is not enough information in the Referral for the Minister to decide whether the action is a controlled action the Minster may request State Government to provide specified information. We submit the Minister should refer to the different opinions which Walker and Geddes (2009), Kingsford et al (2009), the Sullivan et al report (2008) and the Earth Sciences reports provide and that the Minister should not make a decision until the State government provides those reports to the Minister and gives sufficient analysis as to why the science set out in them has been rejected in favour of building the regulators.
6. The RLCAG submits that as permitted under section 74B of the EPBC Act and given the significant impacts on the matters of NES, the Minister reject the proposal.
Should the Minister decide not to reject the proposal outright, we submit that this action should be declared a “Controlled Action” for the purposes of the EPBC Act. The controlling provisions for this action should be:
a) Sections 16 and 17B and 138 on the grounds that the action is a matter of National Environmental Significance and is likely to have a significant impact on the Ecological Character of the declared Coorong, Lake Alexandrina and Lake Albert Wetland.
b) Sections 18 and 18A and 139 on the grounds that the action is a matter of National Environmental Significance and is likely to have a significant impact on the Listed Threatened Species and Ecological Communities.
c) Sections 20 and 20A and 140 on the grounds that the action is a matter of National Environmental Significance and is likely to have a significant impact on the Listed Migratory Species under the JAMBA and CAMBA treaties.
RLCAG submit that if the Minister does not reject the Referral outright, that in declaring this a “Controlled Action”, the Minister should choose assessment by environmental impact statement under Division 6 as specified in section 87 (1)(d).
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APPENDIX ONE

ENVIRONMENT PROTECTION AND BIODIVERSITY CONSERVATION REGULATIONS
Part 4
Referral of proposals to take action

4.01        Purpose of Part 4


For section 72 of the Act, this Part sets out:


(a)
how to refer a proposal to take an action; and


(b)
what information such a Referral must include.

4.02
The way Referrals must be made



A Referral must:


(a)
be given to the Department; and


(b)
be made in writing or electronically; and


(c)
be of a length, size and form that can readily be:


(i)
understood by the public; and


(ii)
published on the internet.

4.03
Information that must be included in Referrals


(1)
A Referral must include the information mentioned in Schedule 2.


(2)
However, information does not have to be included if it would, in all the circumstances, be unreasonable to expect the information to be included.
Example of information that does not have to be included

Information of a kind that could only reasonably be obtained by preparing an environmental impact statement.

Note 1   If the Minister believes on reasonable grounds that not enough information has been given for the Minister to decide whether the action is a controlled action, the Minister may ask for more information to be given — see Act, section 76.

Note 2   It is an offence to be reckless or negligent as to whether information provided under this regulation is false or misleading in a material particular — see Act, section 489.

Schedule  Referral information (regulation 4.03) 
1. Contact


1.01
Name, postal address and telephone number of:


(a)
the person making the Referral; and


(b)
the person proposing to take the action (if not the person mentioned in paragraph (a)).

2
Designated proponent


2.01
The name of the person who should be designated as the proponent if the Minister decides the action is a controlled action.


2.02
If the person making the Referral states that a person other than the person proposing to take the action should be designated as proponent:


(a)
the proposed proponent’s name, postal address and telephone number; and


(b)
a signed agreement to the proposed designation by the proposed proponent and the person proposing to take the action.

3
Whether the action is a controlled action


3.01
If the Referral is made by the person proposing to take the action:


(a)
whether the person thinks the action is a controlled action; and


(b)
the provisions of the Act that the person believes are controlling provisions for the action; and


(c)
why the person thinks the action is or is not a controlled action.

4
Description of the proposal


4.01
A description of the proposed action, including:


(a)
details of the location of the project area;


(b)
the latitude and longitude of the action;


(c)
the timeframe in which the action is proposed to be taken;


(d)
activities proposed to be carried out in the action;


(e)
an explanation of the context, including any relevant planning framework, in which the action is proposed;


(f)
whether the action is related to other actions or proposals in the region.

5
Nature and extent of the likely impacts of the action


5.01
A description of the affected area that refers, as appropriate, to relevant maps.


5.02
The nature and extent of likely impacts on any of:


(a)
the World Heritage values of a World Heritage property;


(aa)
the National Heritage values of a National Heritage place;


(b)
the ecological character of a Ramsar wetland;


(c)
the members of a listed threatened species (except a conservation dependent species) or any threatened ecological community, or their habitat;


(d)
the members of a listed migratory species or their habitat;


(e)
part of the Commonwealth marine area; 


(f)
Commonwealth land.


5.03
The nature and extent of the likely impact on the environment, and whether the action is:


(a)
a nuclear action; or


(b)
an action by the Commonwealth or a Commonwealth agency; or


(c)
to be taken in a Commonwealth marine area; or


(d)
to be taken on Commonwealth land.


5.04
A map of the affected area on which the following features (if relevant) are marked:


(a)
the location of the action; 


(b)
the approximate boundary of the areas and habitat mentioned in item 5.02; 


(c)
to the extent practicable and relevant, the information mentioned in item 5.06.


5.05
A description of important features of the project area and the affected area, including (if relevant to the project area or affected area) information about:


(a)
soil and vegetation characteristics;


(b)
water flows, including rivers, creeks and impoundments;


(c)
the presence of outstanding natural features, including caves;


(d)
gradient;


(e)
any buildings or other infrastructure; 


(f)
any marine areas;


(g)
kinds of fauna in the area; and


(h)
the current state of the environment in the area, including information about the extent of erosion, whether the area is infested with weeds or feral animals and whether the area is covered by native vegetation or crops.


5.06
Whether the project area is held under freehold, leasehold or any other tenure.


5.07
Current or proposed land uses for the project area.

6
Information sources


6.01
For information given under item 5:


(a)
the source of the information; and


(b)
how recent the information is; and


(c)
how the reliability of the information was tested; and


(d)
what uncertainties (if any) are in the information.

ENVIRONMENT PROTECTION AND BIODIVERSITY CONSERVATION ACT

74.   Inviting provision of information on referred proposal

Inviting other Commonwealth Ministers to provide information


(1)
As soon as practicable after receiving a Referral of a proposal to take an action, the Minister (the Environment Minister) must:


(a)
inform any other Minister whom the Environment Minister believes has administrative responsibilities relating to the proposal; and


(b)
invite each other Minister informed to give the Environment Minister within 10 business days information that relates to the proposed action and is relevant to deciding whether or not the proposed action is a controlled action.

Inviting comments from the Australian Heritage Council


(1A)
If the Minister thinks, in relation to an action that is the subject of a proposal referred to the Minister, that section 15B or 15C could be a controlling provision for the proposed action because of National Heritage values of a National Heritage place, the Minister may invite the Australian Heritage Council to give the Minister comments, within 10 business days (measured in Canberra), on whether the proposed action is a controlled action.

Note:
Sections 15B and 15C protect the National Heritage values of National Heritage places.


(1B)
If the Minister thinks, in relation to an action that is the subject of a proposal referred to the Minister, that section 23, 24A, 24B, 24C, 26, 27A, 27B, 27C or 28 could be a controlling provision for the proposed action because of heritage values of a place, the Minister may invite the Australian Heritage Council to give the Minister comments, within 10 business days (measured in Canberra), on whether the proposed action is a controlled action.

Note:
Sections 23, 24A, 24B, 24C, 26, 27A, 27B, 27C and 28 protect the environment, which includes the heritage values of places. See the definition of environment in section 528.

Inviting comments from appropriate State or Territory Minister


(2)
As soon as practicable after receiving, from the person proposing to take an action or from a Commonwealth agency, a Referral of a proposal to take an action in a State or self‑governing Territory, the Environment Minister must, if he or she thinks the action may have an impact on a matter protected by a provision of Division 1 of Part 3 (about matters of national environmental significance):


(a)
inform the appropriate Minister of the State or Territory; and


(b)
invite that Minister to give the Environment Minister within 10 business days:


(i)
comments on whether the proposed action is a controlled action; and


(ii)
information relevant to deciding which approach would be appropriate to assess the relevant impacts of the action (including if the action could be assessed under a bilateral agreement).

Note:
Subsection (2) also applies in relation to actions to be taken in an area offshore from a State or the Northern Territory. See section 157.

Inviting public comment


(3)
As soon as practicable after receiving a Referral of a proposal to take an action, the Environment Minister must cause to be published on the Internet:


(a)
the Referral; and


(b)
an invitation for anyone to give the Minister comments within 10 business days (measured in Canberra) on whether the action is a controlled action.

Note:
If the action is also the subject of a permit application under section 200, 215, 237 or 257 and the application is made at the same time as the Referral, the Referral and invitation for comments that must be published under this subsection may be published together with the application and invitation for comments that must be published under section 200, 215, 237 or 257.

Non‑disclosure of commercial‑in‑confidence information


(3A)
The Environment Minister may refuse to cause to be published on the Internet, under subsection (3), so much of the information included in a Referral as the Minister is satisfied is commercial‑in‑confidence.


(3B)
The Environment Minister must not be satisfied that particular information included in a Referral is commercial‑in‑confidence unless a person demonstrates to the Minister that:


(a)
release of the information would cause competitive detriment to the person; and


(b)
the information is not in the public domain; and


(c)
the information is not required to be disclosed under another law of the Commonwealth, a State or a Territory; and


(d)
the information is not readily discoverable.

74A  Minister may request Referral of a larger action


(1)
If the Minister receives a Referral in relation to a proposal to take an action by a person, and the Minister is satisfied the action that is the subject of the Referral is a component of a larger action the person proposes to take, the Minister may decide to not accept the Referral.


(2)
If the Minister decides to not accept a Referral under subsection (1), the Minister:


(a)
must give written notice of the decision to the person who referred the proposal to the Minister; and


(b)
must give written notice of the decision to the person who is proposing to take the action that was the subject of the Referral; and


(c)
may, under section 70, request of the person proposing to take the action that was the subject of the Referral, that they refer the proposal, to take the larger action, to the Minister.


(3)
To avoid doubt, sections 73 and 74 do not apply to a Referral that has not been accepted in accordance with subsection (1).


(4)
If the Minister decides to accept a Referral under subsection (1), the Minister must, at the time of making a decision under section 75:


(a)
give written notice of the decision to the person who referred the proposal to the Minister;


(b)
publish in accordance with the regulations (if any), a copy or summary of the decision.

76  Minister may request more information for making decisions


(1)
If the Minister believes on reasonable grounds that the Referral of a proposal to take an action does not include enough information for the Minister to decide:


(a)
whether the action is a controlled action; or


(b)
which provisions of Part 3 (if any) are controlling provisions for the action;

the Minister may request the person proposing to take the action to provide specified information relevant to making the decision.


(2)
Before the Minister makes the decisions under subsection 75(1) in relation to the action, the Minister may request the person proposing to take the action to provide information about whether or not the action is a component of a larger action that is proposed to be taken by the person.


(3)
If the Minister believes on reasonable grounds that the information given to the Minister in relation to the action is not enough to allow the Minister to make an informed decision on the approach to be used for assessment of the relevant impacts of the action, the Minister may request the person proposing to take the action to provide specified information relevant to making the decision.


(4)
Without limiting subsection (3), if the action is to be taken in a State or self‑governing Territory, the Minister may request the person proposing to take the action to provide information about:


(a)
whether the relevant impacts of the action have been, or are being, assessed by the State or Territory; and


(b)
if so, the method of assessment that was, or is being, used and what stage the assessment has reached.


(5)
The Minister may make a request under subsection (3) even if the Minister has not yet made the decisions under subsection 75(1) in relation to the action.

APPENDIX TWO
Ecology and Management of Lake Alexandrina: A Statement by Concerned Environmental Scientists, 31 July 2009
MC Geddes Visiting Research Fellow, School of Earth & Environmental Sciences, The University of Adelaide
KF Walker Adjunct Associate Professor, School of Earth & Environmental Sciences, The University of Adelaide
This is an edited version of a statement sent to Ministers Karlene Maywald and Jay Weatherill. The views here are our own, and are not necessarily shared by colleagues at The University of Adelaide.

We are environmental scientists concerned about the management of natural resources in the lower River Murray, Lakes and Coorong. This region is a designated Wetland of International Importance under the Ramsar Convention.

The region as a whole is in crisis, and is in need of substantial freshwater flows from the Murray. The present statement, however, concerns the short‐term future for Lake Alexandrina, and particularly the weirs under construction near Clayton. We acknowledge that related, no‐less important issues exist for Lake Albert, Pomanda Island, the Murray Mouth and Coorong.

In dealing with these issues in a fragmentary manner, the government has disregarded a central tenet of the science of ecology, which is that complex issues cannot be understood by breaking them into small parts. Local issues should be managed in a regional context.

The public has been assured that management is guided by “world’s best science” but, as scientists with many years of experience in research and monitoring in the region, we do not agree. Nor do we believe that “world’s best management” is in evidence.
A weir is being constructed across the Goolwa Channel from Clayton to Hindmarsh Island, and others are being built across the Finniss River and Currency Creek. The objectives are to prevent the exposure of acid sulfate soils and thereby prevent acidification of the Goolwa Channel, and to provide a refuge for freshwater flora and fauna.

• Although acid sulfate soils do occur locally, we consider that the implications for the Goolwa Channel have been over‐stated. These soils are prevalent at some places along Currency Creek and the Finniss River, but there is scant evidence that the acid they produce would overwhelm the natural buffering capacity of water in the Goolwa Channel.

• We maintain that the effects of the acid sulfate soils could be mitigated by seeding and planting, liming, mulching, isolating ‘hot spots’ and avoiding disturbance. These methods are being implemented as part of the government’s response, and the results are promising.

• The government has chosen also to construct weirs. We think that this is unnecessary, as a means to control acid sulfate soils. We believe that these weirs will cause lasting damage to local environments, and that this will far outweigh their benefits.

• Isolating the Finniss River and Currency Creek behind weirs will not protect these streams as ecological refuges. Weirs do not allow for free passage by fish, turtles and other mobile animals. They encourage algal blooms, alien species like common carp and, in brackish areas, tubeworm. They also impose disconnections on an ecosystem whose health and resilience depend upon hydrological connections. It would be better to allow the streams to flow unimpeded to the lake, and to protect them from over‐extraction.

• The weirs take no account of the effects on the main part of Lake Alexandrina, which will be cut off from the freshwater flows from the tributaries. The lake will recede and become more saline and, in the absence of mitigation, marginal areas could be prone to acidification. Freshwater flora and fauna, including fish, yabbies and freshwater mussels, will die. The proposed weir at Pomanda Island would further isolate the lake.

• Weirs construction has proceeded without an Environmental Impact Statement (EIS). The weirs are said to be temporary, but the triggers, methods and timelines for removal have not been specified clearly. Further, there is little information about the monitoring needed to support management. These issues would have been addressed in an EIS.

We suggest that the government’s advisors have greatly underestimated the capacity of the environment to restore and maintain itself. We contend that properly managed low‐intervention options, but not weirs, would be a sufficient response to the threat of acidification.

Although construction is underway, we believe that there is still an opportunity to review management in light of the remediation works and good winter flows in the Finniss River and Currency Creek. We ask the government to stall construction, pending intensive monitoring in coming months. This would limit further damage to the environment and allow it a chance to recover, but retain an option to proceed later, if warranted.

APPENDIX 3
River, Lakes and Coorong Action Group Community Questions: Aug 5, 2009. 
1. Where is the holistic, integrated plan for managing the Lower Lakes, Murray Mouth and Coorong?

Short-term emergency responses are pre-empting long term chances of recovery. Engineering interventions are disconnecting the river from the lakes, the lakes from the tributaries and the river from the mouth. The vitality and survival of the system relies on connection. The construction of the Regulators should halted and a proper EIS undertaken. Recent rains have bought time for the Lower Lakes and tributaries.
2. Why continue construction of the Regulators when the emergency for which they were designed has passed? 
The construction is six weeks behind the schedule of the EPBC Referral (2009/4833 http://www.environment.gov.au). The rationale for the Regulators on the Finniss River and Currency Creek was to catch the first flush of rain and allow it to bioremediate before it over-whelmed the Goolwa Channel. The first flush has gone through to Lake Alexandrina. The tributaries have not acidified. The Channel is still alkaline. The acid threat can be managed without weirs and dams. The EPA reports show the system is coping www.epa.sa.gov.au/lower_lakes.html. 
3. Where are the scientific reports about the acid sulfate soils on the Finniss River, Currency Creek, Black Swamp and Goolwa Channel on which the decision to build Regulators is based?

The Preliminary Assessment of Acid Sulfate Soil Materials in Currency Creek, Finniss River, Tookayerta Creek and Black Swamp region, South Australia of January 2009, recommends more monitoring. There is no mention of engineering interventions. We have been promised the final report but now find it is “commercial-in-confidence” [Assessment in Finniss River, Currency Creek, Black Swamp and Goolwa Channel, R.W. Fitzpatrick  http://www.clw.csiro.au/publications/science/index.html
CSIRO experts tell us they are not permitted to answer our requests for reports/ information.

4. What are the ecological consequences of the recent rain for the whole system, not just the pH at selected sites? 
The ecology of the region is that there are frogs, macro-invertebrates, fish, birds and plant growth. These are signs that the system is healthy. The liming and plantings are working. Cutting the freshwater off from Lake and Murray off from ocean will inhibit the capacity of the system to recovery. The new weir pool between the Goolwa barrage and the Clayton “Regulator” will be a new ecological disaster. 
5. How will the Regulators be removed?

The triggers for removal are unrealistic and unlikely to be achieved, e.g. a return to conditions in the Lower Lakes where the projected water level will not fall below plus 0.0m AHD in the ensuing two years (2009/4833 http://www.environment.gov.au). 

6. What is the EPA doing about the current ecological impacts of the construction?

The black mud and silt that is being displaced by the construction is not being contained. We are told it will not be cleaned up. The regulator at Clayton has filled in one of the deepest fresh water refuges in the lakes. This is where fish retreat in a drought. The displaced mud is spreading across the water and onto the shore.

7.  Where is the Water Allocation Plan for the Finniss River Catchment?
The fresh water flows down the Finniss River are critical to the health of the area  and to the success of the Regulators projects but the SA Government is yet to release the Water Allocation Plan (WAP). Prescription in the Finniss Catchment needs to be enforced; permission to extract water granted since October 2003 should be withdrawn and the WAP should be published. 

8. Why not pursue bioremediation strategies for the Finniss River, Currency Creek and Goolwa Channel as aggressively as is being done for Lake Albert?
9. On what basis does the DEH says the pooled water will not be subject to algal blooms?
10. Why is Lake Alexandrina being sacrificed?
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April 09, Wally’s Landing, Finniss River, acid banks.        August 2009, Regrowth, alkaline.
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Dec 09. Wally’s Landing full again, alkaline
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